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bodies determination, the appropriate
official or body will be notified of the
reasons in writing. Failure by the Di-
rector or ASE or AEPA to act within
the 20 days will sustain the determina-
tion. This completes the administra-
tive appeal process.

(f) Failure of any of the parties to
meet the requirements of the above
procedures will serve to negate the par-
ticular action sought by the negligent
party.

(g) Those employees with less than
three full continuous school terms of
consecutive contract appointments are
serving a probationary period. Non-
renewal of his/her contract will be con-
sidered a continuation of the exam-
ining process. This action cannot be
appealed or grieved.

(h) Independent of the procedures
outlined in this section, the school su-
pervisor or ASE or AEPA, for applica-
ble positions, shall be required to sub-
mit to the ASE or AEPA or appro-
priate higher authority all nonrenewal
actions. Within 60 days, the ASE or
AEPA shall review the nonrenewal ac-
tions and may overturn the determina-
tion of nonrenewal. In the event that
the ASE or AEPA makes a decision to
overturn the school board determina-
tion, the ASE or AEPA shall notify the
school board in writing of his/her rea-
sons for doing so.

(i) No more than the substantial
standard of evidence shall be required
to sustain the nonrenewal.

(j) A procedural error shall not be
grounds for overturning a determina-
tion of nonrenewal unless the employee
shows harmful error in the application
of the Agency’s procedures in arriving
at such a decision. For purposes of this
section, ‘‘harmful error’’ means error
by the Agency in the application of its
procedures which, in the absence or
cure of the error, might have caused
the Agency to reach a conclusion dif-
ferent than the one reached. The bur-
den is upon the appellant to show that
based upon the record as a whole, the
error was harmful. i.e., caused substan-
tial harm or prejudice to his/her rights.

(k) Nonrenewal of a contract is not
discharge and will not follow the dis-
charge procedures.

§ 38.9 Discharge of educators.

(a) Discharge for cause. Educators cov-
ered under the provision of this section
are excluded from coverage under 5
U.S.C. 7511 and 4303. In order to provide
due process for educators, the Director
shall publish in 62 BIAM representative
conditions that could result in the dis-
charge of educators for cause and pro-
cedures to be followed in discharge
cases.

(b) Discharge for inadequate perform-
ance. Action to remove educators for
inadequate performance will be taken
for failure to meet performance stand-
ards established under 5 U.S.C. 4302.
Performance standards for all edu-
cators will include, among others, lack
of student achievement. Willful failure
to exercise properly assigned super-
visory responsibilities by supervisors
shall also be cause for discharge.

(c) Other discharge. The Director shall
publish in 62 BIAM a description of the
budgetary and programmatic condi-
tions that may result in the discharge
of educators for other than cause dur-
ing the school term. The individual’s
personnel record will clearly reflect
that the action taken is based upon
budgetary or programmatic restraints
and is not a reflection on the employ-
ee’s performance.

(d) Procedures for discharge for cause.
The Director shall publish in 62 BIAM
the procedural steps to be followed by
school supervisors, ASE’s, and AEPA’s
in discharge for cause cases. These pro-
cedures shall provide (among other
things) for the following:

(1) The educator to be discharged
shall receive a written notice of the
proposal, specifying the causes or com-
plaints upon which the proposal is
based, not less than 30 calendar days
before the discharge. However, this
shall not prohibit the exclusion of the
individual from the education facility
in cases where exclusion is required for
the safety of the students or the or-
derly operation of the facility.

(2) A reasonable time, but not less
than 10 calendar days, will be allotted
for the individual to make written and/
or oral responses to the charge.

(3) An opportunity will be afforded
the individual to review the material
relied upon to support the charge.
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(4) Official time, not to exceed eight
hours, will be provided to the indi-
vidual to prepare a response to the
charge.

(5) The educator may elect to have a
representative and shall furnish the
identity of any representative to the
ASE or AEPA. The ASE or AEPA may
disallow, as an employee representa-
tive, any individual whose activities as
a representative would cause a conflict
of interest or position, or an employee
whose release from his or her official
position would give rise to unreason-
able costs to the Government, or when
priority work assignment precludes his
or her release from official duties. The
terms of any applicable collective bar-
gaining agreement and 5 U.S.C.
7114(a)(5) shall govern representation of
employees in an exclusive bargaining
unit.

(6) The individual has a right to a
final decision made by the appropriate
level of supervision.

(7) The individual has a right to ap-
peal the final decision and have the
merits of the case reviewed by a De-
partmental official not previously in-
volved in the case. This right includes
entitlement to a hearing upon request
under procedures in accordance with
the requirements of due process under
section 1131(e)(1)(B) of Pub. L. 95–561.

(e) School board action. (1) The appro-
priate school board shall be notified as
soon as possible, but in no case later
than 10 calendar days from the date of
issue of the notice of intent to dis-
charge.

(2) The appropriate school board,
under any uniform procedure as it may
adopt, may issue a formal written cer-
tification to the school supervisor,
ASE, or AEPA either approving or dis-
approving the discharge before the ex-
piration of the notice period and before
actual discharge. Failure to respond
before the expiration of the notice pe-
riod will have the effect of approving
the discharge.

(3) The school supervisor initiating a
discharge action may appeal the
board’s determination to the ASE or
AEPA within 10 calendar days of re-
ceipt of the board’s notice. The ASE or
AEPA initiating a discharge may ap-
peal the board’s determination to the
Director within 10 calendar days of re-

ceipt of the board’s notice. Within 20
calendar days following the receipt of
an appeal, the reviewing official may,
for good cause, reverse the school
board’s determination by a notice in
writing to the board. Failure to act
within 20 calendar days shall have the
effect of approving the board’s deter-
mination.

(f) School board recommendations for
discharge. School boards may rec-
ommend in writing to school super-
visors, ASE’s, or AEPA’s, and the Di-
rector that individuals in the edu-
cation program be discharged. These
written recommendations may follow
any procedures formally established in-
ternally by the school board or tribal
government. However, the written rec-
ommendations must contain specific
causes or complaints that may be
verified or established by investigation
of factual situations. The official re-
ceiving a board recommendation for
discharge of an individual shall ac-
knowledge the recommendation in
writing within 10 calendar days of re-
ceipt and proceed with a fact finding
investigation. The official who finally
disposes of the recommendation shall
notify the school board of the disposi-
tion in writing within 60 calendar days
of initiation of the fact finding inves-
tigation.

§ 38.10 Conditions of employment of
educators.

(a) Supervision not delegated to school
boards. School boards may not direct,
control, or interrupt the day-to-day ac-
tivities of BIA employees carrying out
Bureau-operated education programs.

(b) Employee handbook. Employee
handbook and recruiting guides shall
be developed by each local school or
agency to provide specific information
regarding:

(1) The working and hiring conditions
for various tribal jurisdictions and Bu-
reau locations;

(2) The need for all education per-
sonnel to adapt to local situations; and

(3) The requirement of all education
personnel to comply with and support
duly adopted school board policies, in-
cluding those relating to tribal culture
or language.

(c) Contract renewal notification. Em-
ployees will be notified 60 calendar
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